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IN THE COURT OF  JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, 
TEZPUR 

 
 

  Present:  Smti Chitrali Goswami, A.J.S 

   Judicial Magistrate First Class,  

   Sonitpur, Tezpur 

 

GR case no: 1897/12 

under Sections- 448/323/34 of Indian Penal Code 

State 

vs 

       Md Rajib Ali @ Bhaiti   

 

 

Advocate for the Prosecution   Mr. AK Sahani.    

   

Advocate for the Defence            Imtiaz Ansary. 

       
 

Date of recording evidence            10.08.17,  29.06.19 

       28.08.19, 19.02.20. 
  

  Date of hearing argument               22.03.2021 
 

  Date of judgment              03.04.2021 

 

 

JUDGMENT 

 
1. The prosecution case in brief is that the instant case was initiated on the 

lodging of an ejahar dated 26.07.2012 by informant Md Safiqul Haque. He 

alleged in the ejahar that on 25.07.12 around 9 pm the accused persons armed 

with khukuri and lathi trespassed into the house of his uncle Md Hasmot Ali 

regarding the issue of stolen fencing adjoining their boundaries and a jackfruit. 

His uncle suffered grievous injuries and was taken nearby Dhalaibil Hospital and 

was referred to KCH, Tezpur. Hence the case. 

 

  



                                             GR case no: 1897/12 

 

Page 2 of 8 
 

2. On receipt of the ejahar Jamuguri P.S case no: 83/12 dated 26.07.12 

under Sections – 448/326/323/34 of Indian Penal Code was registered and 

investigated by ASI Kudrat Ali. On finding sufficient materials charge sheet was 

submitted under Sections – 448/323/34 of Indian Penal Code vide charge sheet 

no. 58/12 dated 30.09.12 by SI Rama Kanta Nath against the accused persons.  
 

 

3. On receipt of charge sheet, cognizance of offences under Sections – 

448/323/34 of Indian Penal Code was taken as per the provision prescribed 

under Sections 190(1) (b) of Code of Criminal Procedure. 

 

4. On appearance of the accused necessary copies were furnished to them 

as per the provision of Section 207 of the Code of Criminal Procedure. The 

particulars of the offences under Sections - 448/323/34 of Indian Penal Code 

were explained to the accused persons to which they denied and decided to 

stand for trial. 

 

5. P&A was issued against the co-accused Md Sajib Ali as per v ide order 

dated 10.05.2018. After receiving the report of P&A  issued against the accused 

by my Learned Predecessor in Office, the case was filed against accused                     

Md Sajib Ali declaring him to be a proclaimed offender as there was no chance of 

appearance of the accused in near future. The case proceeded as per law against 

co-accused Rajib Ali @ Bhaiti. 

 

6. During the course of trial, the prosecution side to prove its case examined 

6(six) witnesses including the informant of this case. Thereafter, the statement 

of the accused person Md Rajib Ali @ Bhaiti under Section 313 Code of Criminal 

Procedure was recorded by stating the incriminating materials against him. His 

plea was of total denial. Defence, however, did not adduce any evidence.  

  
 

7. I have heard the arguments of both sides.  
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8.   Points  for determination: 

 

(i) Whether the accused  person  in furtherance of common intention on 

25.07.2012 entered the house of the informant’s uncle and thereby 

committed an offence under Sections- 448/34 of the Indian Penal Code?  

   

(ii) Whether the accused person in furtherance of common intention on 

25.07.2012  voluntarily caused hurt to the informant’s uncle and thereby  

committed an offence under Sections - 323/34 of the Indian Penal Code? 

 

 
 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

9.  In his examination-in-chief, PW1/informant Md Safikul Haque deposed 

that he knows the accused persons. He knows Hasmot Ali. The incident took 

place in the year 2012 around 9-9.30 pm in the courtyard of Hasmot Ali. There 

took place a fight where Rajib Ali and Sajib Ali assaulted Hasmot Ali with a 

bamboo stick. Hasmot Ali sustained injuries on his head. PW1 took Hasmot Ali to 

Kanaklata Civ il Hospital. After undergoing treatment PW1 lodged the ejahar.  

 

Exhibit 1 is the ejahar and Exhibit 1(i) is his signature. 

 

10. In his cross-examination, PW1 deposed that he lodged the ejahar after 2 

days of the incident. The ejahar was written by one person in the PS whose 

name he does not know. He lodged the ejahar against Sajib Ali and Rajib Ali. He 

was not present at the place of occurrence at the time of the incident. As he was 

not present he cannot say the reason for the occurrence of the incident and who 

assaulted whom. He personally knows both the accused persons. As said by the 

wife of Hasmot Ali, Hasmot Ali suffered injury on his head. It is not a fact that 

Hasmot Ali did not suffer any injury on his head as told by him and neither did 

the wife of Hasmot Ali told him about it. It is not a fact that Hasmot Ali’s wife 

told him that the altercation was due to a fencing and Hasmot Ali fell down on 

his own and sustained injury. 

 



                                             GR case no: 1897/12 

 

Page 4 of 8 
 

11. In his examination-in-chief, PW2 Md Hasmot Ali deposed that he knows 

the informant. He also knows the accused persons who are his sons. The incident 

occurred 4 years ago about 8-9 pm at his own courtyard. The accused persons 

were drunk and uttered obscene words to him. During the night when he was 

going to the washroom the accused persons assaulted him from behind with a 

dao. He lost his consciousness. Firstly he was taken to Dholiabil and then to 

Kanaklata Civ il. He suffered injury on his right ear and his ear lobe was torn. The 

accused persons striked him on his head and right eye and it total he was striked 

4 times. The victim showed his injuries. Thereafter, Safikul Haque lodged the 

ejahar. 

 

12. In his cross-examination, PW2 deposed that it is not a fact that he has 

not stated before police that about 8-9 pm the accused persons were drunk and 

uttered obscene words to him and during the night when he was going to the 

washroom the accused persons assaulted him from behind with a dao, he lost his 

consciousness, he suffered injury on his right ear and his ear lobe was torn and 

the accused persons stroked him on his head and right eye and it total he was 

stroked 4 times. PW2 has a dispute with the people adjoining his boundary. It is 

not a fact that the accused persons who are his sons told that the dispute must 

come to an end and that he injured himself by falling down on his own while 

trying to cross the fencing. It is not a fact that he told his son not to be over 

smart and injured his face on the fencing while chasing them. 

 

13. In his examination-in-chief, PW3 Joinul Haque deposed that he knows the 

informant. He also knows the accused who reside in the same village. The 

incident occurred 4-5 years ago. He has no knowledge about the incident. He 

heard that a fight took place between the accused and his father. 

 

Defence, declined to cross-examine PW3. 

 

14. In his examination-in-chief, PW4 Atawar Rehman deposed that he knows 

the informant. He also knows the accused. He has no knowledge about the 

incident. He heard that a fight took place between the accused and his father. 
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Defence, declined to cross-examine PW4. 

 

15. In her examination-in-chief, PW5/MO Dr Alima Nath deposed that on 

27.07.12 she was working as a Medical and Health Officer at North Jamuguri, 

CHC. On that day, she examined Hasmot Ali aged about 45 years. The above 

named injured came on his own. On examination the following were found:  

 

1. Bleeding from the left ear. 

2. Cut injury on the left leg. 

The injured was referred to KCH, Tezpur for internal injury (ear bleeding).  

Nature of the injury is simple.  

 

Exhibit 2 is the medical report conducted by her and Exhibit 2 (i) is her 

signature in the said medical report. 

 

16. In her cross-examination, PW5/MO deposed that the history of the injury 

mentioned by the injured is not mentioned or reflected in the medical report. 

There is no case number or reference number in the medical report showing that 

the injured was examined in reference to any case. The bleeding on the left ear 

can be caused by various reasons. There is no mention in the medical report as 

to whether the cut injury sustained by the injured is fresh or old. It is not a fact 

that the medical report submitted by her is genuine report. Issue number is not 

mentioned in the medical report. 

 

17. In his examination-in-chief, PW6/IO Kudrat Ali deposed that on 26.07.12 

he was posted as an ASI in Jamuguri PS. On that day informant Safikul Haque 

lodged a written ejahar which was received by O/C Jamuguri PS and registered 

as Jamuguri PS case no 83/12 under Sections 448/326/323/34 Indian Penal Code 

and he was handed over the charge of investigation. He visited the place of 

occurrence, sent the victim to the hospital, recorded the statement of witnesses, 

arrested the accused and on that day released him on bail as the offences were 

bailable in nature. Charge sheet was submitted by Ramakanta Nath. 
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Exhibit 3 is the sketch map and Exhibit 3 (i) is his signature.  

Exhibit 4 is the charge sheet and Exhibit 4 (i) is his signature. 

 

18. In his cross-examination, PW6/IO deposed that the incident occurred o 

25.07.16 and the ejahar was lodged on 26.07.12. Injured Hasmot Ali was not 

sent for medical examination by them. He recorded the statement of the victim 

on 26.07.12. The case was initially registered under Section 326 Indian Penal 

Code and other sections. Since there was no sufficient material under Section 

326 Indian Penal Code charge sheet was filed under Section 323 Indian Penal 

Code. The victim did not state before the I/O that on the day of the incident the 

accused persons came to his house, were drunk and uttered obscene words to 

him, they assaulted him and he lost his consciousness and also assaulted on the 

back side of his right ear, ear lobe, head and eye and tore his ear lobe. It is not a 

fact that without sufficient material he conducted the investigation. 

 

Points for determination (i) and (ii) 

 

19. On perusal of the evidence it transpires that apart from the PW2/victim 

no other witnesses have witnessed the incident themselves. In fact, 

PW1/informant did not witness the incident. Moreover, PW5/MO deposed that 

the medical report has no mention of any case number or reference number as 

well as no mention whether the injury was fresh or old. The victim came for 

examination on his own. Moreover, PW2 has not stated before the I/O that on 

the day of the incident the accused persons came to his house, were drunk and 

uttered obscene words to him, they assaulted him and he lost his consciousness 

and also assaulted on the back side of his r ight ear, ear lobe, head and eye and 

tore his ear lobe. This clearly shows that there are contradictions in the 

statement made by PW2/victim before police under Section 161 Code of Criminal 

Procedure and the evidence deposed before the court on the date of his 

deposition. 
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20. In the backdrop of the discussions made above, it is clear that there is 

inconsistency and discrepancy in the statement of the PW2/victim. The other 

prosecution witnesses have not witnesses the incident themselves. 

   

21. As such the prosecution side has failed to prove that the accused person 

Md Rajib Ali @ Bhaiti has committed the said offences under Sections - 

448/323/34  of the Indian Penal Code against the informant beyond reasonable 

doubt. 

 

O R D E R 

 

In light of the aforesaid discussion, I hold the accused person namely;                  

Md Rajib Ali @ Bhaiti is not guilty of offence under Sections – 448/323/34 of the 

Indian Penal Code. Hence, he is acquitted from the charges leveled against him. 

The accused person is set at liberty forthwith.  

 

 

His bail bond is extended for a period of 6(six) months from the date of this 

order i.e. 03.04.2021  as per as Section 437(A) Code of Criminal Procedure. 

 

The judgment is delivered in the open Court in presence of the accused person 

and his engaged Counsel. 

 

Given under my hand and the seal of this court on this 03rd day of April, 2021.  

 
 

Typed by me,  

 

(Smti. Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

        Sonitpur, Tezpur. 

 
(Smti Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

               Sonitpur, Tezpur 
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APPENDIX 
 
 

Prosecution Exhibits:  
      
Exhibit 1-  Ejahar. 
 
Exhibit 2-  Medical report. 
 
Exhibit 3-  Sketch map. 
 
Exhibit 4-  Charge sheet.         
 
 
Defence Exhibit:          
 
          Nil.                            
 
 
 

 

Court Exhibit:          
 
          Nil.                            
 
 

Prosecution witnesses :      
 
PW1- Md Saiful Haque 
 
PW2- Md Hasmot Ali 
 
PW3- Joinul Haque 
                                         
PW4- Ataur Rahman 
 

PW5- Dr Alima Nath  
 

PW6- Kudrat Ali 
 
 

 
Defence witness:                              
 
          Nil.  
 
 
 

(Smti Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

             Sonitpur, Tezpur 


